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Saarg o afyye srerarg aral § 9ad fadrerug SR Ayl g 8 9 U6 & WU & SWRT 5| Ygad Y B giferar Rure
RorereT e T o7 Tt (2025) B, fasrasiia 3= &) Seary 3G STaamarsit 3R 3= U g arelt arafad
fo<ita el & o WaRATE iR IR YTl STerd! 81 RUl & 3aR, fawra=fiia =i &Y 2035 d% IraMT 310-365

faferas STeR &1 sawadar grft, St fasRid gfar & 49 & IdH YaTe I @ 12 THT 3 §1

Developing nations need 12 times
more funds to fight climate crisis

Jacob Koshy
NEW DELHI

To adapt to climate
change, developing coun-
tries will require anywhere
from $310-365 hillion (at
least 327 lakh crore) an-
nually by 2035, according
to a United Nations analy-
sis. This is nearly 12 times
more than the money that
currently flows from the
developed to the develop-
ing world for this purpose.

The analysis, underlin-
ing the huge gap between
the demand and supply of
funds needed to protect
developing nations from
climate change impacts,
appears in Running on
Empty, an annual report
on the shortfall released on
Wednesday, ahead of the
30™ edition of the UN Fra-
mework Convention on
Climate Change Confe-
rence of Parties (COP-30)
to be held in Belem, Brazil
next month.

International public
adaptation finance flows to
developing countries stood

Ay o w82

Developing countries need more climate finance to move away
from power plants dependent on fossil fuels. FILE PHOTD

at §26 billion (about 32.2
lakh crore) in 2023, down
from $28 billion the pre-
vious year. If these trends
continue, a target agreed
upon by countries at the
COP-26 in Glasgow, to dou-
ble adaptation finance to
$40 billion by 2025 will be

“missed”, the report
added.
Disappointing target

Finance is a significant is-
sue in climate negotiations,
as developing countries in-
sist that developed coun-
tries pay the costs of ada)

tation (to deal with climate
change impacts) and miti-
gation (to move away from
fossil fuels), as well as com-
pensation for losses and
damages already occur-
ring. This total bill is collec-
tively called “climate fi-
nance”,

At COP-29 in Baku, Azer-
baijan last year, developing
countries, which were de-
manding nearly $1.3 tril-
lion annually by 2035,
were disappointed when
the developed world
agreed to only $300 bil-
lion, called the New Collec-

tive  Quantified Goal
(NCOG) on climate finance.

Tuesday’s UN report un-
derlines this criticism. *...it
is far too evident that the fi-
nancial resources needed
to enable adaptation ac-
tion in developing coun-
fries at the scale necessary
to meet the growing chal-
lenges of current and fu-
ture climate risks is woeful-
ly inadequate. Tt will take
nothing less than a global
collective effort to increase
climate finance to the le-
vels articulated in the Baku
to Belém Roadmap to 1.3
trillion,” it notes.

The report also raises
concerns that whatever
money has been made
available at present is pri-
marily classified as ‘debt.
Although 70% of interna-
tional public adaptation fi-
nance was concessional in
2022-23, it is “worrisome”
that debt instruments con-
linue to dominate these ov-
erall flows, comprising
58% on average in that fi-
nancial year, the report
said.
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1. Siaarg fast siav &1 ufvmmor
o 2023, faprasiie =N & foU ol SIRTPIa Ardwie srgper fod 26 fafer SR ot st 2022 #
28 Tafer T SieR I 9 T
o TG 2025 TH HIHAT A Bl G P $40 T A & COP-26 (AT TEd F HTH! HH g
o TfS ASIET 3 SRY & 8, Y 6T I e, o) Siardrg & 3eh! & ufd fawraeia srfeawiait
1 Nl SR e g1 St
T §9T9 MYl SRTATAT
o COP-29 @1%, 3oRau) ¥, fammsiia ¢=f 7 Saar fad R ¢ IMfesd AHAS a8 (NCQG) &
Ted 2035 dep AT $ 1.3 fefera &t /i i
o graifas, fasfyd <= 3 drad 300 fafera STer & for ufdagar 9IarE, for Stefarg forieRt iRk fa<dia
Tl H 98 A TR ITR-SI30T faUeH 1 ISR T |
qau Saaryg faw 3t uefa
o NulE o g1 g {6 adam srgar 9 &1 U He@yul iR (@ 58%) 0T TiemT & =0 § ST
8, 1ol &1 70% Rardt g1
o 3O famro=ia I R B 1 A 9¢ T 8, 0 T B8 ugd ¥ g Aoy arenaft ok qeTy
& 91G B! gl g O @ &
o 3 AEd &7 & TOY, STaary fadt SR e Verdl &l SgIar |
4. SEATY HIETs A GHACT 3R et
o famra=ia 3xf &1 d& ¢ o If faala < Waeiie wu @ s F-erew 19 I+ & forg
MR 8, SURU 3= Toliaa T3y A gRd Soft 3R erelidra & forg Yehaur &1 faaiyor - =g
o EIdifd, gUATHURIRR, e tieterd oik URY THEhd & ded dR-8R Ufddsdrstt & sidve, aRdfad
foxita vare sruafe, Wied ok SRR faeifad g g1
A Afe® T B STaRgHar
o RO A aE I I ASHY & Iy WRAT 47 e & g "afye Tmfesd v &1 g fosar
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®H fdHRd <=1 SV (LDCF),
aﬁgruﬁw%ﬁvzomﬁmﬂﬁﬁéﬁa%mwﬁawwwmm
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UPSC Prelims Practice Question

(tﬂargaq 2016)
1. 39 I W YR P & JH T o= A gH1ER 5T 3 8k 98 2017 § AR T

2. I BT S5 TGS T IToi Bl HHd AT ¢ dlfh 39 It & ofd ad Sid afyes o & gfg -
3TN TR § 20C AT 1.5°C ¥ 3HfUFH A7

3. ol 3= A iea iftfT & st UfeTRies et &1 WieR forar ok fasrasiia <= &1 Searg uRad 4
fAues # "eg o1 & forw 2020 T fa 3 1000 fafermm STeR gF w1 & forw ufaes

= AT T e &1 ITTHT HXd el IR BT T99 BIIT:
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(a) Fad 1 3R 3
(b) ad 2

(0) Had 2 3R 3
d) 1,28k 3

3R : b)

UPSC Mains Practice Question

UY: Sidiarg TR TR ¥ged Y thHdd H-a GUAThHRINT o forg urical & Jre @13l & 264 I3 & Uq@
URUTH} BT 9ui B | 39 A & HRd gRT FT Ufdegdid &t TS 82 (150 TMeE) (PYQ - 2021)
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Nanometre ‘tank of helium reveals
weird waves never seen before
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1. AIRBIS ¥ & g it geaan
o Y& B & Jrave, Red HICAT-D 9 (KDV) THIHRUT &1 U Hal &, Ta! ol AT $i avg S

T @t R ! FE I FRar
o I T, S A IR-IGwar &t 3R HRA €, 79 UM WR T UeH & TH A1 Y 31fde T
e g TS - TR HT Hfd el 81
2. DicH BIEGISIANIGH Wehid
o UE VAN SicH-Thd AARIR SRS & Ugd aRdfdd gi-al & <4 &) fafgd &Rar €, st
IR %4 FifAe! 3R Hicd qifs! & &9 31 @1 & ued gl
o Ug YD U SR Tol F TN ST AR <1 5, Hifh T d9 ¢ | °el @ arell adT ge-g
R R Areidds 7 gt 8
3. a@-ot Hfgard
o SHOAGAR, FIRESH 3R HicH IrRf sy & 7T I Wied |
o fou-anumid "da da Sfed 5a SR a1 USHISH BT T B & oY T galfdbe UGH Bl §, ot
AR YUferdl, HicH S iR HEhItgS® SR H fSomga &1 3 9g1 I&hdT ]l

gHifear 3R e
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UPSC Prelims Practice Question

TY: GIRWISS S1erad 3R 5T 81 § divds ayfaemed & WaRT & Ja¢ | Fafarad =1 ) faar &
1. YRUIRS giferad HIR & argq R o fomn forsht efor a1 fuforge & s8 S |

2.@£wmﬁﬁﬁaﬁﬁmﬁéﬁémﬁaﬁﬁﬁmmmaaw
&1 |

3. TRANT § Tt T R B picavl-St o (aldh) TR gRT I fsar man un, St At SRt Syd ure Y
1 +ff gui AT B

STiF YA A | DI-91/3 WL 8/8?
(a) Had 1 3R 2

(b) $ad 2 3R 3

(c) Had 1 3R 3

(d) 1,2 3R 3

3TiR: b)

UPSC Mains Practice Question

UY: JIRUISS GICIIH B AHICcR-AICT e T IUANT B dTd 81 o FAT § U 75 AFAIS-IR dd ge-Isf &l
U1 I & off Ugat st 8t <t 112 off | gregieramiiay o) gt GHe &l 3 dgM SR Ufaw &t ddh-iid & fod Ih
Jutfaa fAfgarf &1 3m sem & 37 fswuf & A R =@ B (150 Tsg)
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ISR 2025 T, T Aferar A
edifcd qBHI A A TF & |éﬁﬁﬁﬁ§@(q¢o TR
TP digdl & [T dfch SADT SIYRYT ool I gl

%Wﬁaﬁhﬁfm% qao—ﬂ
3 RGB! & RAA® S[{GHE=

Ao & fog 1 o SR IR SWrsfedsdia Tshardl & HHSIR Hd & | T8 Ul WM &l
3Ry SR <Fradl R IG5 & T g & THI & IR & gt fidrell & Y@ifdhd sl g

Key Points/fazayor

frep:
q Afer Sadrg-

TaadH MUs Sefifhd = (ERI):
o Dferar ) gart dad 24 "l 7 112 forrt ufd 98 3t IGaR T 9 713, S 1A fIs
fa faar & =g g 777 &)
o T UK B UAg & dTaH & HRUT Y A6 DI ciiardl H1YDH 3T gicit off a!
, Sl I 3(cddd BT ol UG Pl 8
o1 dis arelt arwa:
o 296 fd Ufa 9¢ o gaT T A 7 1935 & TIRST AR S THH AR JHH
ST (2019) & 1Y Rapls afy fea
o IR FT gad +f UeTRe A TR T A WIaT &, S dShId W SRTYR
I Wi BT Tobd ST &
SRV RIS ITER:
o UBISl TG Y Fdredl & dTavg, T &I didhd SRR el - UGS AR
TR I aTd AaT D STed Hd § |
o DA PIs ssdra Reiade I g fa@ama, e Ui ufchan off SfaiR Srrdt
Y Y THH B FHIR B g
UETINR aTifT 3t yfiyer:
o qBMTH I & U A Sl Wiad g Aferan 3 urt &t s &4 | T8,
T IRl I |
o Tgl A% b IS THY I FPH (O AR W Fdg W 81 U a1l §) = 39
HHSIR T8l fba, St sredifee HerR § Revre T gl &1 gama e g
o IAdTY a1 9 UgRI B AHGSIHd Taiad T J Sigd §, Sl 9% &1 4dg
F IO (THUH) 3R T T HSRUr Y deTaT B
A i
o RNYHAIS = dolt I T & Ui S-S T ¢ & dRUN BT Ieehd [T -
TS gaiH 3R TR UeH |
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UPSC Prelims Practice Question
Y| BT & HaH § "TFHEIH IS SRITMPH A (FIARITS)" Weg BT dTedd 8-

(a) TP M Sl 24 T & IR F3 <= P UR IR o1l 5|

(b) T bl Sl U fod § +ft 1 T & 310 1 bl SR[T bR el B

(c) U BT off 24 ©¢ & AR U=t ga1 1 71 &Y 1 | B 90 et ufa °e b g1 Sar g
(d) TP T Sl U 3fiGT B GIaR &l &l § 3R 12 ¥9¢ & IR 38 YR <A1 5
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<18t e fifr (@gd) 2020 A ST

Tgare # g¢d a11d $I ISR HRT 3l Wﬁﬁmﬁmwﬁﬁmaﬂﬁaﬁmﬁwﬁ%ww

e ([CUTE) B d% U ¥ T IS 199 W geR U 3, Afpe 91g
TS Pt STEHT & o1 Y AR HRA R A% T 2 TS |

TE &1 TH TTeR UY B GRITdT 5: T S [T TIvoT &1 IUaRT I8! Bl 3 fawai &
ST el BT SrguTe B & AT Idiled & ¥4 H a1 o 9ol ¢ ot Haue
U T AT SARBR &7 F 31 &2

NEP 2020 & IR #

o T8 WaAdl & d1C o BT <Y e fifa g (el 2 Hifaat 1968 3R 1986
7 1992 H Ianfda)|
o TUDT FUG FEENE AR &1 R wR qaR o mar a7l

NEP & T Riia

o JIING JAY IR SR: Te & g9 ARG & S|
Mt &1 IUANT: R0 iR TR & W &t s & R
&1, faegiv Bl & fow ugH |

o Bl Al T TS ST 3RESdT, URGRIAT 3R THTe gard
BSRIECER]

o fafayar & forw gwm: T+t ursTsH, Riemmd iR Hifd & =g
e & =fia S

o 3ferct 3R gHIRN: dfrd ot & foru
YT IHT Rrer SR fIwra & e srawgasan
T 1 FRaR Tefem: FRAR s ok Fafiig geaie & SR
R

TR g, 3R ey
1. THaTg &1 Hauf—e dauf

o URA HT AAYH TP AoGd dx & I Th H-THg G &1 U Rl
2, o 1t 7 o ifaTa &l & Todl ) Tl B RS AT B

o e &t gHad g @i 25) & @1 T €, oY dx 3R I el @
BT I o1 Yfad et 8, A Iaag TeHR! Yudig &t Ua T
freRId g =feul

Federalism and funds

State autonomy cannot be bargaining
point for availing central financing

erala sprang a surprise last week by sign-
K ing up for the scheme, Prime Minister

Schools for Rising India (PM SHRI), that
dovetails the National Education Policy
(NEP)-2020, to upgrade and brand 14,500 schools
nationwide as model institutions. Kerala, one of
the three States to oppose the NEP-2020 (the oth-
ers being Tamil Nadu and West Bengal), on the
contention that it sought to encroach on the sub-
ject of school education, which is in the Concur-
rent List, and infuse it with communal bias and
anti-scientific content, was evidently looking to
gain central funds. Earlier this year, Tamil Nadu
had approached the Supreme Court of India after
the Centre withheld funds under the Samagra
Shiksha (SS) scheme aver the State’s refusal to
adopt the NEP-PM SHRI framework. Kerala's
agreement on adopting the scheme is now in
freeze after strife within the ruling Left Democrat-
ic Front (LDF) soon after the government signed
the PM SHRI Memorandum of Understanding
(MoU) with the Centre, without Cabinet approval
an issue deferred twice in Cabinet meetings. The
CPL, a key LDF partner, demanded an immediate
withdrawal. The CPIM), which holds the general
education portfolio, initially defended the deci-
sion, arguing that enrolment in PM SHRI was neces-
sary to avail of federal funds withheld under the 8,
which had led to salary arrears for teachers and
non-teaching staff. The CPIM) clarified that Kerala
remained opposed to the NEP-2020 and would re-
tain control ever its school curriculum. The allies
reached a détente on Wednesday — a cabinet sub-
committee will serutinise the Moll. Implementa-
tion of PM SHRI will remain suspended until the
subcommittee’s recommendation. The Centre will
be formally informed of this decision.

Kerala has long excelled in school education,
achieving near-universal gross enrolment ratio,
high retention rates, superior learning outcomes,
and modern infrastructure — milestones that ren-
der many NEP-2020 targets redundant in the State.
For Kerala, PM SHRI amounts to little more than
cosmetic rebranding of already high-performing in-
stitutions, but the Stare would be forced to comply
with provisions of the NEP-2020 for integration of
‘Indian Knowledge Systems', which many reckon is
a euphemism for pseudoscience. It is regrettable
that the Centre withholds federal funds under the
S5 to arm-twist States into accepting NEP-2020 or
PM SHRI. While Tamil Nadu has pursued legal re-
dress, its case has not received the judicial urgency
it warrants. In India's federal polity, the judiciary
must robustly defend cooperative federalism whe-
never it is undermined. As Kerala pauses PM SHRI,
it must consider litigation to secure its rightful share
of central funds. Federalism and State autonomy
cannot be bargaining points in the guest for funds.
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UPSC Prelims Practice Question

U4 : HRd # HgPNI §9a1g & deH H, Fafafed a3 w faar sifve:

1. YRd 1 Wiy e 3R T S favat & wradf Rer) vem o 3

2. $% WHR g YA TSH13N & I8 el Bl Helg e SRY B JH Udt e8] T Fabalt B
3. fa ST W 3R ot & st B IoRd & Feafer R Afas faavor &t Ry axar 31
SUdad FU A | HH-I1/A T /22

(a) Had 1 3R 3

(b) Pad 2

(0) Had 1 3R 2

(d) 1,2 3R 3

UPSC Mains Practice Question

UH: Il W i ST A DR o oI ohg gRT [a<iia a1y &1 SUINT Ygh R Hodlg Bl HIGHT bl HHSR Hdl 5 |
iy ot SR TP e A 2020 H1 AR 1@ B H U ToW & HeH A 39 HUA BT SMATHD IR0 B (150
M)
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Page 10 : GS 2 & 3 : International Relations & Indian Economy / Prelims
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What is the Production-Linked Incentive (PLI scheme in India? Which three specific PLIs does China oppose? What are the World Trade Organization’s rules

when it comes to subsidies? What does the Subsidies and Countervailing Measures agreement state?

EXPLAINER

Prabhash Ranjan

The story so far:
hina has filed a complaint with
the World Trade Organization
{WTO) against India. It alleges
that India is providing subsidies,
as part of the Production-Linked Incentive
(PLI) scheme, for the development of
advanced chemistry cell (ACC) batteries;
for boosting the auto sector; and for
facilitating the production of Electric
Vehicles, in contravention of WTO law.

What is the PLI scheme?
India launched the PLI scheme in 2020 to
give a fillip to Indian manufacturing. This
scheme provides financial incentives
based on incremental sales to strategic
industries; aims to bolster India’s position
in global value chains; and integrates
medium and small-scale industries into
the industrial production process through
backward linkages. The three specific PLI
schemes that China has challenged are -
the PLI scheme which aims to incentivise
the establishment of giga-scale
manufacturing capabilities of ACC
batteries in India; the scheme for the auto
industry, which seeks to buttress the
manufacturing of Advanced Automotive
Technology (AAT) products in India,
encompassing both vehicles and their
components; and third, a scheme to
promote EV manufacturing by attracting
global EV manufacturers to the country,

What is China's complaint?

China alleges that the three PL

provide financial benefits or subs
compani in India ¢

on Domestic Value Addition (DVA). For
instance, under the PLI scheme for the
auto sector, one of the conditions for
eligibility to get financial benefits is that
there must be a 50% DVA. Likewise, one
of the salient features of the PLI scheme
for ACC batteries is thiat the beneficiary
must ensure a DVA of 25%. The Chinese

gBYf: dieasns dierr

Subsidy wars: The World Trade Organization (WTO) in Geneva, AFp

argue that the DVA requirements under
these PLI schemes incentivise companies
to use domestic goods rather than
imported goods, discriminating against
Chinese goods in the Indian market,

What is the law on subsidies in WT0?
While providing industrial <uhsxd1e< to
boost

subsidy should also be specific.

The SCM agreement divides subsidies
into three categories — prohibited
subsidies, actionable subsidies, and
non-actionable subsidies. Prohibited
subsidies are forbidden by definition and
are generally of two types: expart
sumldles and Import Substitution (1S}

ic industry isa
right of states, WTO law ensures that
these subsidies are not provided ina
manner that jeopardises the international
trade of other countries by ushering in
unfair competition. Unfair competition
may arise from subsidies that confer an
artificial advantage on industries for
exporting or competing with imported
products. Consequently, the grant of
industrial subsidies is regulated by the
Subsidies and Countervailing Measures
(SCM) agreement of the WTO. Article 1 of
the SCM agreement defines a subsidy as a

financial contribution by a government or

a public body that confers a benefit. The

idies, Export subsidies are contingent
on export performance, and 1S subsidies,
as defined in Article 3.1(b) of the SCM
agreement, refer to subsidies contingent
upon the use of domestic goods over
imported gouds. Thus, if a country
promises 4 financial contribution to a
specific industry on the condition that it
use domestic goods or goods produced
locally, rather than imported goods, it
would constitute a prohibited subsidy.

Do IS subsidies violate other laws?
An IS subsidy will also breach two other
WTO legal provisions, First is the national
treatment obligation, codified in Article

111.4 of the General Agreement on Tariffs
and Trade (GATT), which obligates
countries to ensure that their domestic
laws do not treat imported products less w

favourably than their domestic products; 3¢ 1) scheme provides
and second, is Article 2.1 of the Trade financial incentives based on
Related Investment Measures (TRIMs) incremental sales to strategic
Agreement which states that no country industries; aims to bolster
shall impose any TRIM that is inconsistent  india’s position in global value
with its national treatment obligations chains; and integrates medium
enshrined in GATT’s Article TIl. The and smalk-scale industries into
TRIMs agreement contains a specific the industrial production

THE GIST

illustration of a prohibited trade-related process through backward
investment measure. This illustration finkages.
pertains to local content requirements -

which incentivise the use of domestically
produced goods. Since an IS subsidy gives
preference to domestic over foreign
goods, it constitutes as a proscribed TRIM
under the WTO law.

China alleges thar India's three PLI
schemes are IS subsidies. However, itis
critical to note that the DVA milestones in
India’s PLI scheme do not automatically
translate to local content requirements.
Valuve addition at the domestic level can v
occur in multiple ways, and not just
through the use of domestic goods. The .I:;,ﬁ::z::;:‘:;;::m
analysis of the DVA component in these — prohibited subsidies,
three PLI schemes must thus consider a actionable subsidies, and
complex set of facts. non-actionable subsidies.

While providing industnial
subsidies to boost domestic
indhustry is a sovereign right of
states, WTO law ensures that
these subsidies are not
provided in a manner that
Jjeopardises the intemational
trade of other countries by
ughering in unfair competition

What happens next?
The first step in resolving a dispute at the
WTO is through consultations. Thus,
India and China will try to resolve this
matter amicably. If this does not occur,
the dispute will proceed to adjudication
by a three-member ad hoc WTO panel.
The WTO's appellate mechanism, the
Appellate Body, has remained
incapacitated since December 2019, Thus,
if the WTO panel’s decision is appealed, it
would mean postponing the adjudication
of the dispute till the time the Appellate
Body is resurrected. The practical
implication is that the starus quo remains,
and a country can continue with its
impugned measures.

Prabhash Ranjan is Professor and Vice
Dean (Research), Jindal Global Law School.
Views are personal.,
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(a) Had 1 3R 2

(b) Pad 2 3R 3

(c) Had 1 3R 3

(d) 1,2 3R 3

3N: a)

UPSC Mains Practice Question
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An amendadecd

he central government recently

introduced the Constitution (One

Hundred And Thirtieth Amendment)

Bill in Parliament to amend Article 75,
Article 164 and Article 239A4 of the Constitution
which pertain to the Union Council of Ministers,
State Council of Ministers and the special
administrative provisions for Delhi, respectively.
The Eill has been referred to a Joint
Parliamentary Committee.

The Bill provides that in case a Minister is
arrested and detained in custody for 30
consecutive days, for an alleged offence
punishable with imprisonment which may
extend up to five years or more, he shall be
removed from office by the President, on the
advice of the Prime Minister, which is to be
tendered by the 31st day of such custody. Or, he
shall cease to be a Minister in case such advice is
not tendered by then, A similar provision is
provided for Ministers in State Assemblies, who
shall be removed by the Governor on the advice
of the Chief Minister. In the case of the Prime
Minister and Chief Minister of a State, they are
required either to tender their resignation by the
31st day or else shall (automatically) cease to be
the Prime Minister or Chief Minister of a State.

What was contentious for the Opposition
The two contentious issues that forced the
Opposition to come together against the Bill were
‘arrest” by the police and authorising ‘detention’
by a court. Since, wide discretion lies with both,
there needs to be scrutiny of the Bill to ensure
that it is not misused.

The first parameter to remove a Minister is
arrest, which is discretionary and in the hands of
the enforcement agencies. While the Bharativa
Magarik Suraksha Sanhita (BNSS) provides for the
enforecement of some conditions before there is
an arrest for offences that are punishable for up
to seven years of imprisonment, it is not
mandatory for a police officer to arrest any
person accused of commission of a cognisable
offence that is punishable with imprisonment
even for more than seven years.

The Madrag High Court, in Deenan vs
Jayalalitha (1989), refused to interfere in the
police investigation when the petitioner pleaded
before the High Court to use its inherent powers
to direct the Commissioner of Police to arrest the
respondent, Jayalalithaa.

The High Court said that the words ‘may
arrest’ under Section 41 showed that the power of
arrest is discretionary and that a police officer is
not always bound to make an arrest for
cognisable offences. Though he has the power to
arrest, he can refrain from arresting persons,
depending upon the nature of the offence and the
circumstances unfurled not only in the complaint
but also during the course of investigation. The
authorised power of arrest of an offender by a
private person is restricted to cases of
commission of non-bailable and cognisable
offences in his presence and to the case of the

R.K. Vij

is a farmer IPS officer

Shivani Vij

is a lawyer

There needs o
be greater
serutiny of the
Constitution
(One Hundred
And Thirticth
Amendment)
Bill and its
focus on ‘arrest’

7
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proclaimed offender, not otherwise.

In Joginder Kumar vs State of U.P. (1994), the
Supreme Court of India observed that no arrest
can be made only because a police officer is
authorised to do so. The police officer must be
able to justify the arrest. Arrest and detention in a
police lock-up of a person can cause incalculable
harm to the reputation and self-esteem of a
person, the Court said.

In another case, Amarawati And Anr. (Smt.) vs
State Of UL (2004), the Bench of the Allahabad
High Court, after carefully examining the
definition of ‘cognisable offence’, provisions of
Section 41 and Section 157 of the Code of Criminal
Procedure (CrPC), held that the Legislature has
consciously used the words ‘may arrest’ and it
was not mandatory for the police to make an
arrest in a cognisable offence. Section 157 of the
CrPC empowers the police to investigate a
cognisable offence and arrest the accused, if
required.

In 2009, in an amendment of Section 41 of the
CrPC. some distinction was made for arrest in
offences punishable with imprisonment
extendable up to seven years and offences
punishable with over seven years of
imprisonment. However, Section 41A of the CrI’C,
which provides for issuing notice of appearance
(when arrest of a person is not reguired), does
not make a differentiation between offences
based on their term of imprisonment. The
Supreme Court, in Satender Kumar Antil vs CBI
and Anr: (2022), held that the investigating
agencies are hound to comply with the provisions
of Section 41 and Section 414 CrPC. Section 35 of
the BNSS is pari materia to Sections 41 and 414 of
the CrPC, read together.

There could be misuse

While the continuation of Ministers in the cabinet
with serious criminal charges does not augur well
for constitutional morality, the misuse of this
discretionary power of arrest by the police to
target leaders of the Opposition parties cannot be
ruled out. High Courts have repeatedly taken
objection for not following the directions issued
in Arnesh Kumar vs State of Bihar and Another
(2014) which mandated that the investigating
officer record reasons and material which
necessitated the arrest. The National Police
Commission (1977} in its third report observed
that nearly 60% of the arrests were unnecessary
or unjustified. Given such a scenario, where the
police are alleged to be amenable to political
pressure, ‘arrest’ may be used as a political tool to
initiate the unseating of Ministers in Opposition
parties.

The second parameter is continuous detention
in custody for “thirty consecutive days”, which
signifies the importance of bail. If a Minister is
able to obtain bail within this period,
disqualification under Article 75(5A) would not
operate. Though the Supreme Court has
repeatedly reaffirmed the principle that ‘bail is
the rule, jail is the exception’, bail is often

_1ts contentious issues

rejected for factors other than the triple test —
i.e., flight risk, possibility of tampering with
evidence, and threatening of witnesses. For
instance, the gravity or seriousness of an offence
is considered to be an important fourth factor,
despite its conflict with the presumption of
innocence of the accused. So, while bail may be
granted in early stages in economic offences, it is
extremely difficult in heinous offences unless the
accused has undergone considerable
incarceration.

The main issues

The new Amendment does not account for
default bail under Section 167(2) CrPC (pari
materia Section 187, BNSS). Default bail is the
right of an accused person when the investigation
is not completed within 60 days to 90 days
{depending on the gravity of the offence) of his
custody. Since the cumulative period of police
and judicial remand itself exceeds 30 days, the
embargo under Article 75(5A) does not seem to
be rational. It is true that remand is not
mandatory jail time and needs to be extended by
the court at intervals, but courts readily grant this
extension within the outer limits of 60 days to 80
days.

Further, the phrase ‘an offence under any law
for the ime being in force’ includes complaints
filed under special statutes such as PMLA (money
laundering), NDPS {narcotics), and UAPA
{(unlawtul activity). This is even more dangerous
since all special statutes have the infamous twin
conditions of bail that are not present in the
CrPC/BNSS. First, the accused must prove that he
is not guilty of the offence, and second, that he
would not conumit an offence while on bail. As
opposed to trial, these conditions must be
satisfied at the stage of bail itself. They are often
termed onerous and reverse the burden of proof
trom the prosecution to the accused. The Manish
Sisodia case, where he was accused in the liquor
policy scam, is a case in point — bail was granted
I7 months after his incarceration under the
PMLA. This being the norm for special statutes,
the threshold of “thirty consecutive days™ under
the new Amendment Bill would be an abysmally
low benchmark to cross. Removal from office
would be extremely damaging.

Another factor which may hinder bail to a
Minister is their ability to influence witnesses due
to their position of power, which is considered
significant to an investigation and trial. A Minister
may be faced with a Hobson's choice - either
continue or get bail. Staying on as a Minister
would jeopardise bail and therefore mean
removal under the amended provisions, while
resigning would prevent him from carrying out
ministerial duties even if bail was granted.

A last factor that makes bail uncertain and
vulnerable is whether the judge concerned has a
pro or ante liberty stance under Article 21.
Leaving aside the objective facts of a case, this
brings about enormous subjectivity and
discretion in granting bail.
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